OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

#

fonorable Clark C. Wren, Executive Seare car( \
Texss National Guard Armory Board

Room 1603 ~ Second National Bank Building N
Bouston (Zone 2), Texas ' o

Dear Sir: ~ Opinion No&}ﬁsos BN
Re: eQ&er Senate Bilaggg
applies to rental ements

leaaea sxecuted by the
<5F§ ’R tional Guard Amory
and related questions.

This will,gbknuwledge receipt of your letter of
recent date whereip you requested- the-opinlon of this departe

aent vpon matter th ) shatod. wa quote the body of your
letter in full f lowss -

Y

o ™
*I am airébted by the Texas National Guard
Ey - Board to ask fop'youbr opinion with respect
questions herein grenented end to say that
avgrs involyed must be decided quickly if
is to make the necessary lease and rent-
al contragte. In connection wvith the questions I
suspuit pertinent facts and remarks.-

" “Bearidg oh the questions ere the following
Statutes:~

.

dbhapter 1. Title "Militia' p. 486, G.L.
%6 leg. Art, 5790.

"Authorizing the Adjutant General to execute
in behalf of the State as lessea, lezzec end sub-
leages vith Texas National Guard Armory Board and

to renev such leases and sub-leases from time to
tine,

o1
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- "Chapter 2. asupra. pp 487 et seq. (The
Armory Board Act)

"Creating the Amory Board as a body ?olitio
and corporate and providing that it shall ‘have
charge of the acquisition, construction, rental,
control, msintenance and operation of all Texas
NatIconal Guard Armories' etc; ‘'possess all powvers
necesgary and convenlent for the accomplishment

of such duty' etc. (Sec 2); 'enter into contracte
in gonnection with any matter within the objeots,
purposes or duties of the Board' (Sec, 2b); ‘ac-
quire, by gift or purchase, property of any and
every desoription, real, personal or mixed inolud-
ing leasehold estates (Sec 2f); lease and sub-
lease its property and pledge the revenues there-
of (Sec 2g); borrov money and issue bonds end
other evidences of indedbtedness secured by a pledge
-of the revenues of its property etc., (Sec 2h); exe-
cute and deliver leases or sub-leases demiaing

and leasing to the State of Texass determine the
teru of such leases; and providing that the law

requir notice and competitive bids.shall not
a ¢ leasing or su OAS of such propertiy.
8O 8 provide o8 8 eter-

mine the installments of rental to be pald by the
State and, manifestly, there 1is left to the Board
the right and duty of determining the amount of
rental to he paid by the State within the yardstiock
set out in the Statute (Sec. 21). Section 3 stip-
ulates that, vhen any of the property owvned by the
Board shall be fully paid for, the property is to
be conveyed by the Board to the State.

*3, B, No. 266 of the 48th Legislature, ap-
proved May 7, 1943 directing all agenocles of the
State to submit requests for rental spaces to the
State Board of Control etc. and purporting to em-
power the Board of Control to determine whether or
not such space i3 needed. It should be noted that
this Act does not provide as to vhat is to happen
if its provisions ars not complied with nor deny
that paymentes be made on rental contracts made
wvithout compliance with the Act.
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"S. B. No. 329 of the 48th lLegislature ap-
proved May 8, 1943 authorizing the Armory Board
and the Adjutant Generel to dispose of property
that National Quard Units left bshind vher they
entered Federal Service and appropriating money
for the purpose.

"The Departmental Appropriation Act of the
48th Legislature S. B. No. 332. (Item.%, Supp.
to House Journal, p. 234)
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“The facts out of whisch the questions pre-
sented grov are stated below under consecutive
numbers in connection with the Qquesticns pro-
pounded.

ok R e

"l. Acting under authority of the then
existing law the Armory Board ham acquired s
valusble property in Harris County consisting
of land, runweys and buildings worth in the
neighborhood of Two Hundred Thousand Dollars on
which it owes some Thirty-odd thousand Dollars
which the Board is paying off out of rentals re-
ceived under a lease - Armory Board, lessor, to
State of Texas, lessee -« vhich lease expires Au-
gust 31, 1943 and is to be renewed for the two
year (bilennium) period beginning Segtember 1,

(
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1943, This property manifestly falls under the

provisions of the Armory Board Act (supra) vhich,
in Seotion 2 (1), provides that atatutor{ provi-
sions requiring notice and bids shall not apply.

"fhus ooccurs Question #1. (a) Does 8. B.
266 (supra) operete so ae to require that request
be made by the Amuory Board to the Board of Con-
trol under that Bill with respect to the property
mentioned in the above stated facts, whioh pro-
perty 1z generally knovn as '36th Division Aviae-
tion Armory and Alrport't (b) Absent any such
request and any action by the Board of Contrnl
and the Attorney (eneral under 3. B. 260, are tha
Armory Board ag lLessor and the Btats of Texas,
acting by the hand of the Adjutant Genersl, as
lessee, legally competent to proceed to execute
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a lease covering such property for the two year
period beginning September 1, 19437 and (cg
Will the Comptroller and the 8tate Treasurer be
suthorized to lssue wvarrants covering the rentsl
provided for in such leasne, the rentals being
fixed by the Armmory Board within the yardstick
set out in Section 2 (1) of the Armory Board Act.

"2. Aoting under 3. B. 329 of the 48th leg-
islature the Amory Board and the AdjJutant General
are nov engaged in the work and, prior to August
31, 1943, vill have coupleted disposition of Xa-
tionsl Guard property and cancellation of all rent-
al arrangenents under vhich such property has been
stored in fifty-odd places throughout the State
80 that no such storage space vill be needed after
-the last mentioned date, except as to cavalry units
later mentioned. The wvork osnnot, however, be sonm-
pleted prior to sald date and this results in the
necessity of continuing to utilize the -toraizn
apace contracted for by the Board at the beginning
of the current biennium, in g few places, until
some date in August, 19‘3. The existing arrangoe-
monts require 30 days notice for cancellation,
othervise they run to the end of the surrent bi-
enniun, Thus it is true that, prior to the ef-
footive date of 8. B. 266, the Armory Board vas
committed to the existing storage arrangements
that vill not terminate until August 31st next,

"Thus occurs Question #2, How do the provi-
sions of 8. B. 265 affect these arrangements? See
your recent opinion No. 5427.

*3, At Fort Worth and Houston the Ammory
Board bas ocutstanding arrangements with the Fort
Worth Cavalxy Clud (Troops A and B, 12ith Oavalry,
Texas National Guard) and the Houston Cavelry Club
(Headquarters Troop and Medical Detachment, Texas
Kational Guard) under vhich, subject to Btate appro-
priations being available for the purposs, the Ar-
mory Board is to pay rentsls for the armories of
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such units to the Clubs ($100.00 monthly to the i
Port Worth Club and $25.00 monthly to the Houston g
Club) and the Clubs are to apply this rental to
paying off an indebtedness on the land and bulld-
ings involved with the understanding that, wvhen
such indebtedness is fully pasid, the property will '
be conveyed to the Armory Board free of debt. Tha ;
Armory Board does not propose to move the property

of such cavalry units from its presont place of

storage but proposes to continue to pay to such

Clubs for such storage the ratez sbove stated dur-

ing the coming biennium.

*The property left behind by these ocevalry
units is, for the most part, dullt into the bulld-
ings 50 as to be a fixture and to move it would ve-
sult in great damsge. ANy procedure under 8. B, 260
would result in loss instead of gain to the State and
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all concerned., If 8. B. 260 is to disturb thio sit- Egj
uation, it would seem the better economy to abanden 1k
the atored {roporty and the equity that the Clubs 4
have in their properties. In this connection it is &
suggested that, if 8. B, 266 ia to be applied, the i

Amuory Board could do no less than request the Board
of Control to ask for bids on the space that 1s nov
under contract to the Boerd becsuse no othoer space

could be used, The two Clubs would then be the only
bldders and nothing would have been sccomplished ex-
cept the money spent for advertlszsments. 5@ -

"Thus occurs Question #3. Is the Armory Board
varranted in continuing the present errangement with
these Qlubs and the payment of such rentals without
action by’ the Board of Control and the Attorney
General under S. B. 266%

"k, The Armory Board, as it was authorized to
do under its Act (last part of Section 1), determined
that its Headquarters should dbe in a suite compris-
ing & board room, its Executive Secretary's offlce,
its Assistant Secretary's office and its stenogra-
pher's office (& rooms), kmown as 1603 Second Natlon-
sl Bank Bullding, Houston, Texas. The rental con-
tracted for and pald for a time was §$133.00 per
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month plus the cost of lights. Some veeks ago,
because it had not employed an Assistant Secre-
tary, the Armory Board arranged with the bulld-
ing management to reduce its rent for the office
to $100.00 per month, lights furnished by the
building, and the Ammory Board gave up one of
its roons., This arrangement contemplated that,
if the Armory Board was authorized so to do, it
would keep its reduced office spsce and pay
$100.00 per month rentsal therefor for at least
a year after September 1, 1943, The Board after
moving to these Headquarters spent considerable
noney for stationery now on hand showing 1its
address to be 1603 8econd Katlonal Bank Bulld-
ing, Houston, Texas. If 1t should hgve to move
as a result of action under 8. B. 266 the sta-

* ticnery would have to be dlscarded. The Board
belleves 1ts rental arrangenent is reasonable
and, if it has suthority to dc so, will continue
it. Any action by the Board of Control in the
premises under S. B. 266 would be in direct ¢on-
flict with the provisions of the Board's Act
vhich authorizes the Armmory Board, not the Board

- of Control, to determine its place of Headquar=-
ters. In this connection it 1a pointed out that
neither in the caption of 8. B. 266 nor in the
body of the Act, does the Act purport to amend
the Board's Act. (See 8tate Constitution Art.
III, Seotions 35 and 36). It is believed that
if the Legislature had intended that S. B. 266
was to mmend the Board's Act, the Legislature
vould have said so and because it did not, the
sssunption- should be that the Legislative in-
tent vas to leave the Armory Board's powers as
stated 1n the Board's Act.

"fhus ooccurs Question #4. Does S. B. 266
opsrate 80 as to require that the Armory Board
request of the Board of Control action under the
Act toward securing the necessary space for the
Armory Board'ghzlaoe of headquarters? In con-
nection with 8 Qquestion the Armory Board
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| states that in any request that it might make
on the Board of Control in the premises, it
would ask for the space it is nowv ocoupying.

"A copy of this request for your opinion

is being sent to the Comptreller, the ftate

Treasurer, the Board of Control and the Ad-
utant General for thelr information, and it

requested that you furnish them with copies
of your reply.”

It i3 apparent that all of your inquiriss hinge
upon the primary 221‘3032‘.10:1 of vhether the provisions of
Senate B1ill Ko. (Chap. 258, Acts 1943, 48th Leg.) apply
to the Texas Nationsl (Quard Armmory Board; that 1s, vhether
the Texas Nationsl (Gusard Ammory Board 1is s state agenoy or
department within the contemplation of the Act.

_ Without quoting at length from Senate Bill Ko. 266,
ve will simply state that 1t requires all state departments
and agencles to secure the rentel space they need by submit-
ting thelr requirements to the Board of Control, which will
then determine if money is avellall to pay rentals for such-
space and vhethar the apsce is needed., Having reached an
affimative conolusion in esch instance, the Board of Con-
trol is required to sdvertise for bids and sccept the lowest
and best bid sutmitted,

In our opinion Ro., 0-5427, which quotes at length
from the provislons of Senate Bill No. 266, ve stated:

"Any nev lease or reatasl contract entered
into after passage of Senate Bill Ko. 266 must
be executéed in the manner prescribed by Sections
1 and 2 of the pct. The lLegislature having pro-
vided a mode for the securing of rental space,
the agencies and departments affected are re-
atricted to that mode and must conloXs to these
requirements.®

The Texas Natiornal Guard Armory Beard was originzl-
1y created by the %44th lLegislature, Acts 1935, General lavs,
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thap. 184, page 462, which was amended by the 45th Legisla-
ture, Aots 1937, Reg. Sess., Chap. 366, and later again
amended by the h6tn Legislature, Acts 1939, page 487, This
legislation, as amended, has been codified as Article 58900,
Yernon's Annotated Civil Statutes,

You have correctly stated in your letter that the
Texas National Guard Ammory Board, whioch will be hereinafter
referred to simply as ths Amnory Board, was coreated and con-
stituted a body politic and a corporation. BSeo Article
5890b, Sec. 1. The duties and functions of the Armory Board
are set out in Sectlons 2, 3 and ¥ of Article 5830b. Sec-
tion 2 of that Article reads in part as folloust

"It shall be the duty of sald Board to
have charge of the soquisition, oconstructIcn,
- réntal, conirol, maintenance and operation of
all Texas National Guard Armories, includin
sE%EIea; Earaﬁesi ’£!§° r§§§ea; §§§Eers and
2il other property and eguipment neaessary or
usetul in connecﬁion EEErewE%E and the sald
Board ehell possess all POVONe NEcessary and

convenient for the acocmplishment ol such duty,

4 M e

g express power;: fmphasis added)

Among the express powers oonferred upon the Board
under this section are the followings

"(f) To acquire, by gift or by purchsse,
for use as gu%ggigg s%Ees or :or any other pur-
oges deemed DY &a& 08, 0 D& nagessary or

esirabié In gonnsction v or for use or units
of the Texas NaLlonal Quard Toperty of any and
every descoription, wvhether res pnersonal or
nixead acluding, but wilithou mitation on the
foregoling easehold estates roal property,
and hold, meinta sub=legse, convey and 6xX=

c e Buch proper vhole or in part, and/or

o0 pledge the renta, lssues and prollts thereof
in whole ¢r inpart } « « o« "
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As pointed out in Texas National Quard Armory
Board v. McCrav, 132 Tex. 613, 126 s8.W. (2a) 627, 632, by
Justice Sharp, vho wrote the opinions

"The clear purpose of this Act 1s to give
stabllity to the military arm of the State, It
provides that the persons asciing as members of
the existing Texas National Guard Armory Board
shall compose the members of the Board under this
Act. Thls Act provides that those who constitute
this Board shall be the three ranking members of
the Texas National Guard, wvhich insures exper-
ienced men on the Board to guildo and direct the
affairs of the Texas National Guard. The members
of the Board serve without pay, and 1t is to thenm
a duty of trust and honor. The dominant object
of this part of the Act is to heve continuity of
sorvice on the Board of men of military training,
and vho have been selected for thelir experience
and merit, in order that the efficlency of the
Board may not be impaired,"

Since the above case was declded two additionsl
members have been added to the Armory Board by the 46th
Legiglature. The twvo additional members are the senior
active officer of the Rational Guard of Texas and the
senior cavalry officer of sald Guard, See Acts 1939, #6th
Leg., p. 487, Sec. 1. It is thus apparent that the Legis-
lature has sought to astaff the Armory Board with the out-
standing military men of the State,

The powers and authorities which we have Quoted
from the statute are but a small portion of the many expreass
povers conferied upon the Armory Board by Article 533500,
These are the povers and authorities with vhich we are pri-
marily concerned here, but we shall have oocasion gt a later
point in this opinion to refer to other powers possessed by
it.

The vital function of tho Armory Board, and the
obvious purpose of the Legislature in oreating it, 1s to pro-
vide a means of securing armories to houso the State mllitis
and its equipment. In this connection we direct your atten-
tion to other langusge in the case of Texas Ratlonal Guard
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Araory Bosrd v. McCraw, supra, vhich appears at page 681
%nlghe Bouthwestern Reporter cited, and which reads as
ollovs:

"It would be difficult for the mind to
concelve hov an army can be raised, equipped,
and disciplined, as commanded by Section £6
of article 16 of the (Texas) Constitution,
vithout armmories to house the army and its
equipment. The power to provide for the arumy
ig left to the wisdom of the Legislature, sub-
Ject only to the limitation that such laws as
ghall be passed by the lLegislature, shall not
be 'incompatible with the Constitution and
Laws of %Ee United Statea.' 1Tho Leglslature
has seen 1t to enaol this law for the purpose
of procuring sites and erecting amories, and

- hgs furniszhed the nethod for finencing the
plan. The wisdom or the expediency of the lav
is left exclusively to the legislature to de-

termine, and courts are concerned only with
its valldity.”

Article 5890b, to us, evidencos the considered
purpose of the Texas Lsgislature to place absolute and un-
limited discretion for the asccamplishment of the objects
therein enumerated in a board composed of men with military
background. The powers which have there been conferred upe
on the Armory Board by the Legislature are, in every in-
stance, e:gressed in the broadest possible terms, thus fur-
ther revesling the unmistakable intent of the lLegislature
~ that the entire discretion in wmstters concerned with secur-

ing amories to house State military establishments rest in
the Armory Board. Throughout this article, the Legislature
has vith scrupulous care stated that nothing expressed there-
in 1is to be construed as a limitation upon the powsr and au-
thority which the Armory Board may need for the accomplishe-
mant of its purposes. A delegation of authority more sweep-
ing in its scope, toc the end that stabllity be given to the
military amm of the State, cannot be imagined.

Mindful of the purpcose for vhich the Armory Board
was created and of the plenary powers for seccomplishing this
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purpose vhich have been conferred upon it, and mindful of
the militery charecter of the Armory Board and of its
undertaking, we do not belleve that the Leglslaturse would
vest any portion of that authority in another board vithout
using language clearly expressing that intention. Nor do we
believe that the 48th Legisleture by enacting Senate Blll
No. 266 {(Chapter 289, Acts 1933, pege 385) intended to take
from the Armory Board any of the broad powers and discre-
tion vhich had been theretofore conferred upon 1it.

Article 7890b places in the Armory Board the ex-
press duty to acquire leasehold estates and grantes to it
all povers necessary and convenient for the accomplishtent
of such duty.” If we hold that Senate B1l1l No. 266 applies
to the Armory Board, ve must necessarily hold that the
Legislature intended to take from the Armory Board these
braoed powers and discretions.

In Senate Bill No, 266, the 48th Legislature has
placed absolute discretion over the need by any agency or
department of the rental space which 1%t proposea to lsase
or rent in the Board of Control. 3ome possible distinoction
may be maéde on the basis that Senate Bill No. 266 refers to
and applies to rental) space, while Article 7890b spplies to
leasehold estates, However, we will not guarrel with mere
terminology., As We have seen, Article 5890b places absolute
discretion in the Armory Board over the necesslty or desir-
ability of such leasehold estate as it desires to acquire.
Likevise under Article 5890b selection € sites ims left to
the discretion of the Armory Board as a necessary corollary
of the grant of "all powers necessary and convenient to the
accomplishment” of ifs duties. Under Senate Bill No. 266,
selection would be made to depend, in part at lesat, upon
the amount bid and other factors which may or may not take
into consideration the desirability of the site as a mili-
tary installation,

Agein quoting from the opinion of Justice Sharp
in Texaa National Armory Board v. McCraw, suprad

"It is well to keep in mind that we are
desling with statutes and provisiona of the
Constitution relating to military mattera and
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the power of the State to create an army and
provide for its maintenance . . . . Thls Act
is & part of the program adopted by the Legis-
lature of Texae relating to the organization
and maintenance of the Texas Kational Guard."”

We do not believe that in hnn-i’no CSanate Ril1l1 No.
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266, the 48th Laginlature intended to encroach upon the
oroad discretion which 1t has placed in the military am

of the State and entrust those magtters to men without mili-
tary baokground. As ve have seen, the Legislature in Article
7800b has been careful to prescribe that only men with mili-
tary beckground serve on the Armory Board, The primary
function of the Armory Board is to seocure and maintain ar-
mories and the Armory Board Act places the burden upon the
Armory Board to do vhatever is necessary to carry out its
objects and purposes,

While Senate Bill Ro. 266, according to its ex-
press language, applies to all State agencles, we are of the
opinion that properly construed, it does not apply, sand was
not intended by the legislaturs to apply, to govermmental
corporations, such as the Armory Board, to vhich the Ieglis-
lature has granted broad and extensive powers for the acocm-
plishment of a particular and segregated purpose of the State.
¥We have already alluded to the fact that the Armory Board,
as sat up by the lLegislature, 1s constituted a body politic
aid a corporation, which, while it performs funotions bene-
ficial to the State, 1z not in a true sense a component and
interdependent part of the sdministrative machinery of the
-8tato governnent.

- In its broadest connotation, the expression "state
agency”" may and does encompass all organizations and bodiles
gorving any of the objects or purposes of the State govern-
ment. Under this definition all organizations vhich are
oreated by the State Lo carry out any one of the many State
purposes, as distingulshed from those wvhich serve strictly
private enterprises, are classed as state agencies, In Re
iindsey-8trathmore Irr. Dist., D. C. Cal., 21 F. Supp. 129.
thus a school district, a port commisalon, a city board of

elections, an Arrigation district and s bridge district
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have all been held to be state agencles. See 40 Words &
Phrases (Perm. Ed.) 19.

And under this broad definltion, even incor-
porated cities have been called State agencles by the
cnurts of Texas. As pointed out in Texas Nstional Guard
Amory Board v. McCraw, supras

In 1ts governmental capaclty a city is

a political subdivision of the Stats, and in
rmany instances 1s considered as an agent of
the State; and the State may use such agent in
the discharge of 1its duties. Yett v. Cook,
115 Tex, 205, 281 S.W. 837; City of Uvalde v,
Uvalde Elec. & Ice Co., Tex., Comm. App., 25C

S.W. 40; City of Trenton v, New Jersey, 2062
v.S. 182, 43 S. Ct. 534, 67 L. Ed. 937, 29
A.L.R. ft 13 43 CuJ., Sece 5, p. 79, and sec.
179, Dp. 2 and cases ¢ited in footnotes; Core
poration of San Felipe De Austin v, State, 111
Tex, 108, 229 S.W. 845; City of Aransas Pass v,
Keeling, 112 TexX 4 339, 247 s.w. 818; 43 c.J.,
8€C. 5, Do 700

We doubt that anyone would seriously contend
that a oity is a State department or that anyone would
seriously urge that the provislons of Senate B1ll No.

266 are intended to apply to cities. While cities are,
in the broad sense, srms of the State, they are neverthe-
less sovereign in themselves within the limitations im-
rosed by the Constitution and statutes of the State,

They are not like those agencies or departments of the
state government which performm limited functions as a cog
in the gdministrative machinery of state government and
which have no sovereignty of their own,

Yet, if we were seeking an analogy, ve would
certainly conclude that the Armory Board is more nearly
like a municipal corporation or city than a2 State depart-
ment, %0 all Intents and purposses, the Armory Board is &
governmental corporation, with powers and authoritlies com-
mensurate with those possessed by private corporations or
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aunicipal corporations. It has been created by the Legls-
lature to serve sertain, limited interests of the State,

namely, the acquisition of armories for the State's armed

forces.

Article 5890b givea the Armory Board almost une~
limited powers to effectuate and accomplish 1its purposes.
Section 4 of that article provides thats "In the exeocu-
tion and asdministration of objects and purposes herein set
forth, the (Armory) Board shall have power to adopt means
and methods reasonsbly calculated to sccomplish such obe
Jecte end purposes and this Aot shall be construed liberal-
1y in order to effectuate such objects and purpoaes,”

Under this statute, 1t possesses numerous povers
which are not ordinsrily, and, in fact, most of which are
never, graented to ordinery state departments. For example,
to namwe a few of the povers granted, the Armory Board has
suthority to sue or be sued in 1ts ovn name and to enter
into contracte in its own namej to have and use s corporate
seal; to fix the number of and compensation of 1ts employees;
to adopt, change and amend by-lavs, rules end regulations
for the conduct of its affairs; to construct bulldings and
to buy, own, sell or exchange property in its own namej to
borrov money and issue and sell bonds for the purpose of ace
Quiring bullding sites and buildings and to contract with
the 3tate ae & separate entity.

For all of the reasons stated, vwe have concluded
that Senate Bill No. 266 does not apply to the Texas National
Guard Armory Board and you are so rospectfully advised,

What ve have stated answers all of the questions
propounded by you with the exception of your questions 1(b)
and 1(c), whioh we will nov consider,

In the negotiastlion of all leases and subleases be-
twveen the Texas Katlional Guard Armory Board and the State of
Texas the Adjutant General, under the provisions of subsec-
tion (1) of Section 2 of article 5890b, is suthorized and
designated to aot for the State, We quots this subsection
in full, as follows:

042
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"1o execute and deliver leases, or sub-
leases in the case of bulldings located upon
leasehold estates acquired by the Doard, deo-
mising and leasing to the State of Texas
through the Adjutant General, who shall exe=-
cute the same for sald State, for such lawful
term as may be determined dy the Board, any
bullding or buildings and the eqQuipment there-
in and the site or sites therefor, to be used
for Armory &nd other purposes and to renev
such leases or sub~leagses from time to tine;
provided, hovwever, that if at any time the
State of Texas shall fall or refuse to pay
the rental reserved in any suoch lease or sub-
lease, or shall fall or refuse to lease or
sub-~lease any such bullding and site, or to
renev any existing lesse or sub-loase thereon
at the rental provided to be paid, then the
Board shall have the power to lease or sub-
lease such building and equipment and the
site therefor to any person or entity and
upon such termms as the Board may determine,

The law requir notice and competitive bids
s not app c lens or sub-leas 0
such property. +Tne annual rentgl (vhich may

be made paysble in such installments as the
Board shall determine) to be charged the State
of Texas for the use of such property leased
or sub-leased to 1t by the Board shall be
sufficlent to provide for the operation and
maintenance of the property so leased or sub=
Jeased, to pay the interest on the bonds, de-
bentures or other evidences of indebtedness,
i1f any, issued for the purpose of acquiring,
constructing or equipping such property, to
provide for the retirement of such bonds, de-
bentures or other evidences of indebtedness,
1f any, and the payment of the expenses Iinoli-
dent to the issuance thereof, as well as the
necessary and proper expenses of the Board
not otherwise provided for." (Emphasis added)
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Honorable Clark C. Wren, Executive Secoretary, Page 16

It vill be obhserved that this subsection specif-
ically states {see underlined sentence adbove)} that the "law
requiring notice and competitive blds shall not apply” to
leases or sub-leases between the Texas National Guard Ar-
mory Board and the State of Texas.

Senate B1ll No. 266 on the other hand provides
thalt leases to all departments and agencliea of the State
shall be made on competitive bids by the Board of Control.
Xo provision was msde in this bill, however, for either
speciflic or genersl repeal of conflicting legislation. If
the underlined provision of subsection (1) has been repesaled
by Senate Bill Ro. 266, such repeal must have been accome
plished by implication since no actual repeal, elther specif-
ic or general, is contained in the B1ll as passed by the Leg-
islature. Such repeals are not favered by the courts and
w11l not be invoked unless the 0ld and the new law are so
antagonistic and repugnant that both cannot stand, the pre-
sumption being that the Legislature in enacting the new law
intended for the old provision to remain in effect, 39 Tex.,
Jur. 130, and cases ocited in the footnotes,

"If by sny reasonable sonstruction two
acts or statutory provisions can be reconciled
and so construed that both may stand, one will
not be held to repesl the other. Eazpeclslly
wvhere the older lavw 1s particulaxr and 1s ex-

ressed in negative terms, and the later stat-
ufe Is enerag, s constructlon will be sought
which harmonizes them gnd leaves both in con-~

current operation.”™ 39 Tex. Jur, 141-2, and
cases cited in the footnotes. {Ewphasis sdded)

The underlined provision in subsection (1) of Sec-
tion 2 of Article 5890b is expressed in negative terms. It
applies to a particular type of lease-~those for armoriege-
and 1t is restricted to leases between the Armory Board and
the Adjutant Qeneral, scting as agent for the State.

The nev law-~Senate Bill No, 266~«1z general. It
applles to all leases by all departments and agencies of the
State.
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Honorable Clark C. Wren, Executlve Secretary, Page 17

Therefore, applying the quoted rule of statutory
construction, both provisions should be allowed to stand.
Subsection (1) of Seotion 2 of Article 5890b will be con-
sidered an exception to the general provisions contalned
in Senate B1ll Ro. 266, 39 Tex. Jur. 119-50; Townsend v,
Terrell, 118 Tex, 463, 16 8.W. (2d4) 1063; Cole v. 8tate,

106 Tex. 472, 170 S.W. 1036, dismissing error 163 S.W.
353; Ellis v. Batts, 26 Tex. TO3.

Your inquiries are therefore respectfully an~
evered as follovs: l.éa No. (b) Yes. {c) Yes.
2. Sensgte B11l Ro. 266 has no affect on the arrangements
you outline. 3. Yes. 4. No.

Trusting that we hrve fully ansvered your inquiry
and that you will call upon us 1f we ¢an be of further serv-

ice, we are
AFTEIVIDSET 3, 1943

Yours very truly

ATTORNEY GENERAL OF TEXAS

o — —

. . P
x ’ .

By _./ Lol tor Rl
Peter Maniscalco
Asglstant
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